
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ins t i tu t iona l  Leas ing ,  Inc .

for Redetermi.nat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9-A of the Tax Law

for  the  Year  1975.

AFFIDAVIT OF MAITING

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by

cert i f ied urai l  upon Inst i tut ional leasing, fnc.,  the pet i t ioner in the within

proceeding, by enclosing a t . rue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Ins t i tu t iona l  Leas ing ,  Inc .
One Rockefel ler Plz.
New York, NY 10020

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Post.a1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

19rh

to before me Lhis

day  o f  September ,  1980.

{



STATE OF NEI{ YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ins t i tu t iona l  Leas ing ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9-A of the Tax Law

for  the  Year  1975.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by

cert i f ied mai l  upon Richard E. Halperin the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Richard E. Halperin
Shea, Gou1d, Gl imenko & Casey
330 Mad ison Ave.
New York, NY 1001-7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said lerapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to

19th day

before me this

o f  September ,  1980.

(

/-)""
u,./

(

)



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  19 ,  1980

Ins t i tu t iona l  Leas ing ,  Inc .
One Rockefel ler PIz.
New York, NY 10020

Gentlemen:

Please take noLice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revier,r at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  Lo review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc:  PeL i t ioner 's  Representa t ive
Richard E. Halperin
Shea, Gou1d, Gl imenko & Casey
330 Madison Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE 0F'NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

INSTITUTIONAL IEASING, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on a Business
Corporat ion under Art ic le 9-A of the Tax
Law for the Year 1975.

DECISION

Pet i t ioner ,  Ins t i tu t iona l  Leas ing ,  Inc . ,  One Rockefe l le r  P laza ,  New York ,

New York 10020, f i led a pet i t . ion for redeterminat j-on of a def ic iency or for

refund of f ranchise tax on a business corporat. ion under Art ic le 9-A of the Tax

Law fo r  the  year  1975 (F i le  no .  2A794) .

A formal hearing r+as held before Herbert  Carr,  Hearing Off icer,  at  the

off ices of the Stat.e Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 15 ,  1979 a t  9 :20  A.M.  Pet i t . ioner  appeared by  Shea,  Gou ld ,  C l imenko

& casey ,  Esqs .  (R ichard  E.  Ha lper in ,  Esq. . ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (Bruce M.  Za laman,  Esq.  ,  o f  counse l ) .

ISSUE

Whether  pe t i t ioner ,  Ins t i tu t iona l  leas ing ,  Inc . ,  may f i le  a  cornb ined

return with i ts whol ly-owned subsidiary,  1973 Barge Leasing Corp.

F]NDINGS OF FACT

1.  Pet i t ioner ,  Ins t . i tu t iona l  Leas ing ,  Inc .  ( " IL I " ) ,  f i l ed  a  combined

franchise tax return for the tax year 1975 as wel l  as separate tax returns for

i t se l f  and 1973 Barge Leas ing  Corp .  ( "BLC") ,  pe t i t ioner 's  who l ly -owned subs id ia ry .

2. Pet i t ioner t imely f i led a request for permission to f i le a combined

return.

3 .  By  le t te r  da ted  January  15 ,  1976,  the  Aud i t  D iv is ion  den ied  pe t i t ioner 's

request to f i le a combined return.
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4. 0n September 1, 1977, the Audit  Divis ion issued a Statement of Audit

Ad jus tment  aga ins t  pe t i t ioner  showing a  de f ic iency  in  tax  o f  $21142.77 ,  Iess  a

c r e d i t  o f  $ 1 3 4 . 6 8 ,  p l u s  i n t e r e s t  o f  $ 2 6 6 . 0 0 ,  f o r  a  t o t a l  d e f i c i e n c y  o f  $ 2 1 2 7 4 . 0 9 .

The adjustment was based upon the disal lowance of the combined return for

1975.  0n  October  13 ,  1977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioner in the amount of $21298.41 based on the adjustment.

5. ILI  and BLC are foreign corporat ions doing business in the State of

Nerp York.

6 .  In  1975,  IL I  rece ived $1 ,123,307.00  in  ne t  income f rom i ts  ac t i v i t . ies

as a brokerlconsultant in relat ion to the leasing and sale of equipment.

7 .  In  1975 '  I I I  rece ived (a )  $49,000.00  f rom th ree  computer  leases  in

wh ich  IL I  ac ted  as  lessor ,  and (b )  $107r44A.00 f rom a  computer  lease in  wh ich

IL I  had a  90  percent  in te res t ,  as  lessor ,  a long w i th  IL I ' s  management ,  wh ich

had a  10  percent  in te res t .

B .  In  1975,  BLC rece ived $3611948.00  f rom two barge leases  in  wh ich  BIC

the lessor,  and General  InLermodular Logist ics Corporat ion ("GILCO") was

I e s s e e .

9. In connect ion with the direct leasing operat ions of ILI  or BLC, the

corpora t ions  ac t  as  pass ive  inves tors .

10. In L973, ILI  organized BLC for the purpose of f inancing the two

aforementioned barge leases. These leases were guaranteed by the U.S. government

under  the t rT i t le  X I ,  'MARAD" 'p rogram.  As  a  cond i t ion  o f  such guarantee ,  the

Mari t ime Administrat. ion instructed ILI to provide a corporate obl igor instead

of a trust or partnership which ILI  had intended to ut i l ize. ILI  thereupon

organized BLC.

11.  B IC has  no  o f f i ce  space or  employees  o f  i t s  own.  I I I  p rov ides  a l l  o f

BLC's management funct ions.

was

the
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12.  The masters  o f  the  leased vesse ls  were  employees  o f  IL I .

13. In 1977 and 1978, GILCO default .ed in paying rent under the BLC leases.

I t I  made up these defaults and sought reimbursement from GILC0. I I I  also

ass is ted  GI ICO in  d ispos ing  o f  a  por t ion  o f  the  leases  to  fac i l i ta te  GILC0 's

meet. ing i t .s f inancial  obl igat ions to BLC.

14. None of BLC|s income or expenses are derived from transact ions with

I t I .

15. None of ILI 's income or expenses are derived from transact ions with

BIC except insofar as ILI  is an investor in BLC.

CONCIUSIONS OF TAW

A. That sect ion 211.4 of the Tax law authorizes the Tax Commission, in

i ts discret ion, to require or permit  a taxpayer and i ts whol ly-owned taxpayer

subsidiary to make a report  on a combined basis.

B .  That  as  bo th  pe t i t ioner ,  Ins t i tu t iona l  Leas ing ,  Inc .  and i t s  subs id ia ry ,

1973 Barge Leas ing  Corp . ,  a re  sub jec t  to  tax  under  Ar t i c le  9 -A o f  the  Tax  law,

both are "taxpayers" within Lhe meaning of sect ion 211.4 of the Tax Law (sect ion

208.2  o f  the  Tax  Law) .

C. During the periods at issue, the State Tax Commission provided, by

regulation, that in determining whether the tax would be computed on a combined

bas is ,  i t  wou ld  cons ider  var ious  fac to rs ,  inc rud ing  the  fo l rowing :

(1) Whether the corporat ions rdere engaged in the same or related l ines

o f  b u s i n e s s l  
( i )

(2) Whether any of the corporat ions were in substance merely departments

of a unitary business conducted by the ent ire group;

( i) Although both corporations were engaged in equipment
of petit ioner's income was generated by lease brokerage and
work. BIC was not engaged in brokerage or consult ing work.

Ieas ing,  most
lease consul t ing
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(3) Whether the products of any of the corporat ions were sold

by any of the other corporat ions I  
( i i )

(4) Whether any of the corporat ions performed services for,

money to or otherwise f inanced or assisted in the operat ions

the  corpora t ions .  
( i i i )

to  o r  used

Ioaned

, any of

o r

o f

(5) Ir lhether there were other substant ial  intercompany transact ions among

the const i tuent corporat ions.

( fo rmer  20  NYCRR 5.28(b) )

The essent ial  elements of these factors have been carr ied over into

the current regulat ions which were effect ive for taxable years beginning on or

after January 1, 1976 and which provide, in pert inent part :

" In deciding whether Lo permit  or require combined reports the fol lowing
two (2) broad factors must be met:

(1) the corporat ions are in substance parts of a unitary business
conducted by the ent ire group of corporat ions, and

(2) there are substant ial  intercorporate transact ions among the
corpora t ions . t t

(20  NYCRR 6-2 .3(a)  (Emphas is  supp l ied) )

The mandatory language of the current regulat ions takes cognizance of

those elements which the Tax Commission has consistent ly deemed to be the key

factors in determining whether combinat ion should be permit ted or required,

i .e. ,  the unitary nature of the business conducted by the corporat ions and

whether there were substant ial  intercorporate transact ions among the corporat ions.

(See:  Pet i t ion  o f  Anne l  Ho ld ing  Corp . ,  e t  a l .  S la te  Tax  Commiss ion ,  August  2 ,

7973,  Determinat ion  conf i rmed,  Anne l  Ho ld ing  Corp .  v .  Procacc ino ,  77  Misc .  2d

( i i )  They  were  noL so  so ld  o r  used.

( i i i )  I t  is noted that pet i t ioner paid the
f inancing agreement when the lessee
la te r  he lped the  lessee d ispose o f  a
tha t  pe t i t ioner  p rov ided a l l  o f  BLC's

lender monies owing under the
of the barges defaulted and
por t ion  o f  the  lease and a lso
management funct ions.
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886 (Sup.  Ct .  A lbany  County ,  7974) ;  Pet i t ion  o f  N.  K .  Wins ton  Corpora t ion ,  e t  a I .

S ta te  Tax  Commiss ion ,  August  21 ,  7974.  Pet i t ion  o f  Montauk  Improvement ,  Inc .

e t  a I . ,  S ta te  Tax  Commiss ion ,  September  28 ,  1 ,979. )

The pet i t ioner herein has not only fai led to show that i t  and i ts

subs id ia ry  l1 le re  each,  in  subs tance,  par t  o f  a  un i ta ry  bus iness ,  bu t  has  a lso

fai led Lo show that there were substant ial  intercorporate transact ions between

them.  Accord ing ly ,  permiss ion  to  f i le  on  a  combined bas is  i s  den ied .

D.  That  the  pe t i t ion  o f  Ins t i tu t iona l  Leas ing ,  Inc .  i s  den ied  and the

Not ice  o f  Def ic iency  is  sus ta ined.

DATED: Albany, New York

sEP 1 g tOsc
COMMISSION

ISSIONER

COMMISSIONER


